_guoag
FabiE , E1Stay,

\
s._&g/;, RHODE | SLAND EXECUTIVE OFFICE OF HEALTH & HUMAN SERVICES

e

Notice of Public Hearing and Public Review of Rules

The Secretary of the Executive Office of Health & Human Services (EOHHS) has under consideration a
proposed new rule, “ Complaints and Hearings #0110” (“Regulations’). The purpose of these Regulationsis
to establish a mechanism for administrative hearings for all state agencies consolidated under EOHHS and for
complaints and appeals for applicants/recipients of the Rhode Island Health Benefits Exchange. The Rhode
Idand Health Benefits Exchange has designated EOHHS as the apped s entity for all Exchange appeals, other
than large employer appeals. These regulations also contain genera provisions related to confidentiality of
information, equal accessto justice, and award of litigation expenses.

These regulations are being promulgated pursuant to the authority contained in the federal Socia Security Act
of 1935, as amended; the Rehabilitation Act of 1973, as amended; Chapter 40-8 of the Rhode Isand General
Laws, as amended; Chapter 42-35 of the Rhode Isand General Laws, as amended; and Chapter 42-7.2 of the
Rhode Island General Laws, as amended.

In the development of these proposed Regulations, consideration was given to the following: (1) aternative
approaches; and (2) overlap or duplication with other statutory and regulatory provisions. No aternative
approach or duplication or overlap was identified based upon available information.

Notice is hereby given in accordance with the provisions of Chapter 42-35 of the Rhode Iland General Laws,
as amended, that the Secretary will hold a Public Hearing on the above mentioned matter, in the WEST WING
CONFERENCE RooM, first floor of the Louis Pasteur Building at the John O. Pastore Complex in Cranston,
Rhode Island on FRIDAY, AuGcust 30, 2013 AT 10:00 A.M. a which time and place al persons interested
therein will be heard.

For the sake of accuracy, it is requested that statements to be made relative to any aspect of the Regulations,
including alternative approaches or overlap, be submitted in writing at the time of the hearing or mailed prior
to the hearing date to: Steven M. Costantino, Secretary, Rhode Island Executive Office of Health & Human
Services, Louis Pasteur Building, 57 Howard Avenue, Cranston, Rhode Island, 02920 or via email to the
attention of: eshelov@ohhs.ri.gov.

Interested persons may inspect said Regulations and other related materials on the Rhode I1sland Secretary of
State's website: www.sec.state.ri.ug/rules or at the Executive Office of Health & Human Services, 57 Howard
Avenue, Cranston, Rhode Idand, 02920 between the hours of 9:00 am. and 3:00 p.m., Monday through
Friday; by calling (401) 462-6266 {viaRIl Relay 711) or by emailing Eshel ov@ohhs.ri.gov.

The Rhode Idand Executive Office of Health & Human Services in the Louis Pasteur Building is
accessible to persons with disabilities. If communication assistance (readers /interpreters /captioners) is
needed, or any other accommodation to ensure equal participation, please notify the Executive Office at
(401) 462-6266 (hearing/speech impaired, dial 711) at least three (3) business days prior to the Public
Hearing so arrangements can be made to provide such assistance at no cost to the person requesting.

A [

Steven M. Costantino, Secretary
RI Executive Office of Health & Human Services
Signed this 31% day of July 2013




0102 CONFI DENTI ALI' TY OF | NFORVATI ON

0102. 05 CRITERI A FOR USE OF CONFI DENTI AL | NFORVATI ON
REV: 08/2013

The use and discl osure of information concerning applicants and
recipients will be limted to purposes directly connected with the
fol |l ow ng:

e The administration of the program Such purpose includes
establishing eligibility, determ ning the anmobunt of assistance,
and providing services for applicants and recipients.

e Any investigation, prosecution, or crimnal or civil proceeding
conducted in connection with the adm nistration of the prograns.

e The administration of any other federal or state assisted
program whi ch provi des assi stance, in cash or in kind, or
services, directly to individuals on the basis of need. The
di sclosure to any commttee or |egislative body(federal, state
or local) of any information that identifies, by name and
address, any applicant or recipient is prohibited.

0108 EQUAL ACCESS TO JUSTI CE

0108. 05 PURPOSE SCOPE AND AUTHORI TY
REV: 08/2013

The purpose of 42-92-1 of the General Laws of Rhode Island, 1993, is
to provide equal access to justice for small businesses and
i ndi vi dual s.

The rules and regulations of this | aw govern the application and award
of reasonable litigation expenses to qualified parties in adjudicatory
proceedi ngs conducted by the state agency.

The rul es and regul ati ons herein contained are pronul gated pursuant to
Chapters 35 and 92 of Title 42 of the Rhode |sland General Laws. They
are applicable to all agencies currently adm ni stered under the

auspi ces of the ECHHS.

It is hereby declared to be the official policy of the ECHHS t hat

i ndi vidual s and smal |l busi nesses shoul d be encouraged to contest
unjust admnistrative actions in order to further the public interest,
and toward that end, such parties should be entitled to state

rei mbursenent of reasonable litigation expenses when they prevail in
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contesting an agency action which is, in fact, w thout substanti al
justification.

0108. 15 APPLI CATI OV AWARDS COF LI TI GATI ON EXPENSES
REV: 08/2013

Al'l clainms for an award of reasonable litigation expenses shall be
made on an application formto be supplied by the agency and shall be
filed wwth the hearing office within thirty (30) days of the date of
t he conclusion of the adjudicatory proceeding which gives rise to the
right to recover such an award. The proceedi ng shall be deened to be
concl uded when the agency or adjudicative officer renders a ruling or
deci si on.

The adjudi cative officer may, at his or her discretion, permt a party
to file a claimout of tine upon a showi ng of proof and finding by
such adm nistrative officer that good and sufficient cause exists for
allowing a claimto be so filed.

Al clainms shall be filed on a state agency formwhich is obtained
fromthe hearing office. All clainms nust be postmarked or delivered to
the hearing office no later than thirty (30) days fromthe date of the
concl usion of the adjudicatory proceedi ng. These cl ai ms nust contain:

e A summary of the legal and factual basis for filing the claim

e Alist of witnesses, if any, that the clai mant expects to be
called to substantiate the claimif a separate hearing on said
claimis conducted by the agency;

e A detailed breakdown of the reasonable litigation expenses
incurred by the party in the adjudicatory proceedi ngs, including
copies of invoices, bills, affidavits, or other docunents, all of
whi ch may be suppl enented or nodified at any tinme prior to the
i ssuance of a final decision on the claimby the adjudicative
of ficer;

e A notarized statenent swearing to the accuracy and truthful ness
of the statenents and information contained in the claim and/or
filed in support thereof. In this statenent the clai mant nust
also certify that legal fee tine anbunts were contenporaneously
kept and that attenpts were made to minimze the tine spent.

0108. 15.05 Al |l owance of Awards
REV: 08/ 2013

Whenever a party which has provided the state agency with tinely
notice of the intention to seek an award of l|itigation expenses as
provided in these rules, prevails in contesting an agency action, and
t he adjudicative officer finds that the state agency was not
substantially justified in: (1) the actions |leading to the proceedi ng;
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and (2) in the proceeding itself, an award shall be made of reasonable
litigation expenses actually incurred.

I n accordance with section 42-92-2 of the Rhode Island General Laws,
as anended, "reasonable litigation expenses" neans those expenses

whi ch were reasonably incurred by a party in adjudicatory proceedi ngs,
including, but not limted to, attorney's fees, witness fees of al
necessary w tnesses, and other costs and expenses as were reasonably

i ncurred, except that: (i) The award of attorney's fees may not
exceed one hundred and twenty-five dollars ($125) per hour, unless the
court determ nes that special factors justify a higher fee; (ii) No
expert witness may be conpensated at a rate in excess of the highest
rate of conpensation for experts paid by this state.

The decision of the adjudicative officer to make an award shall be
made a part of the record, shall include witten findings and
conclusions with respect to the award, and shall be sent to the
claimant, unless the sane is represented by an attorney, in which case
the decision shall be sent to the attorney of record.

0108. 15. 10 D sal | owance of Awards
REV: 08/ 2013

No award of fees or expenses may be nmade if the adjudicative officer
finds that the state agency was substantially justified in the actions
| eading to the proceeding and in the proceeding itself.

There shoul d be disall owance of fees or expenses if the party is not
actually the prevailing party (i.e., the party may be successful on
one or two points but not the major issue).

The adj udi cative officer may, at his/her discretion, deny fees or
expenses if special circunstances nake an award unjust.

The adj udi cative officer may deny, in whole or in part, any
application for award of fees and expenses where justice so requires
or which is considered to be excessive.

Whenever substantially justified, the adjudicative officer may
recal culate the amount to be awarded to the prevailing party, wthout

regard to the anmount clainmed to be due on the application, for an
awar d.

Notice of the decision disallowng an application for an award of fees
and expenses shall be sent to the party by the agency via regular mail
provi ded however, that if the party is represented by an attorney,
said notice shall be sent by regular mail to the attorney of record.
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0108. 20 APPEALS AND SEVERABI LI TY
REV: 08/2013

Any party aggrieved by the decision to award reasonable litigation
expenses may bring an appeal to the Superior Court in the manner
provi ded by the Adm nistrative Procedures Act, Rhode |sland Genera
Laws, Section 42-35-1, et. seq.

| f any provision of these rules and regulations, or the application
thereof, to any person or circunstances are held invalid, such
invalidity shall not affect the provisions of application of the rules
and regul ati ons which can be given effect, and to this end the

provi sions of these rules and regul ations are declared to be
sever abl e.

0110 COVPLAI NTS AND HEARI NGS

0110. 05 ADM NI STRATI VE AUTHORI ZATI ON

REV: 08/2013

The Executive Ofice of Health and Human Services (ECHHS), t hrough

federal /state prograns established by the Social Security Act of 1935,

as anended, the Rehabilitation Act of 1973, as anended, and through

state/l ocal prograns established by Title 40, of the General Laws of

Rhode | sl and, as anended, is the Departnent in the Rhode Island State

Gover nnment aut horized by | aw and designation to adm nister on a

statew de basis, the follow ng public financial, nedical, vocational

and social services prograns:

RIW Rhode |sland Wrks

CCAP: Child Care Assistance Program

SNAP: Suppl enental Nutrition Assistance Program

SSI - SSP:  Suppl enmental Security Inconme and State Suppl enment al

Paynment Program

MA: Medi cal Assi stance

MAG MA: The portion of the Medical Assistance programwth

eligibility subject to Mdified Adjusted G oss Incone ("MAG "),

pursuant to 42 C.F.R 435.119

OCSS: Ofice of Child Support Services

GPA: Ceneral Public Assistance Program

SS: Soci al Services Program

ORS: Ofice of Rehabilitation Services’ Vocational Rehabilitation

(VR) Program and Services for the Blind and Visually Inpaired

(SBVI) Program

o VA Veterans' Affairs (VA Program

o DCYF:. Departnent of Children, Youth, and Famlies prograns and
servi ces

o DOH Departnment of Health (DOH) prograns and services

O O0OO0OOo

[e}Ne]

O O OO
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o BHDDH: Department of Behavioral Heal thcare, Devel opnent al
Disabilities, and Hospitals prograns and services
o DEA: Division of Elderly Affairs prograns and services.

The Rhode Island Health Benefits Exchange (“RIHBE" or “Exchange”) has
desi gnated EOHHS to serve as the Exchange appeals entity for al
Exchange appeal s other than | arge enpl oyer appeals (hereinafter
"Exchange Appeal s"). ECHHS accepts that designation and thus is the
Departnment aut horized and designated hereinafter to hear and deci de
such Exchange Appeal s.

Exchange Appeal s include the foll owi ng categories of appeals: Basic
HP Eligibility; APTCCSR Eligibility or Cal cul ation; Exenption; SHOP
— Enpl oyer; SHOP — Enpl oyee; and Large Enpl oyer.

These specific policies and procedures are set forth under the law to
provide equitable treatment for all applicants and recipients.

0110.10 EXPRESSIONS OF DISSATISFACTION
REV: 08/2013

Expressions of dissatisfaction may arise in the adm nistration of DHS,
RIHBE, or OHHS prograns for a variety of reasons. The state agency
provi des a nethod for receiving expressions of dissatisfaction that
include but are not limted to:

e Conplaints fromcertain applicants/recipients or their designated
representati ves questioning the application of policy with
respect to such applicants/recipients;

e Appeals by an applicant/recipient or his/her designated
representatives concer ni ng:

o A particular decision or delay in a decision rendered by an
agency representative;

o The manner in which agency services have been deli vered;
and/ or,

o Sone aspect of the financial, nedical, social services, or
food assi stance prograrns,;

e Requests for a hearing by an individual claimnt or a group,
relating to nore general issues of agency policy and/or the
adequacy of agency standards.

The agency shall have interpreters available for individuals needing
such servi ces.
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0110.15 DEFINITION OF A COMPLAINT
REV: 08/2013

A “conpl aint” neans any verbal or witten expression of

di ssatisfaction nade to state agency personnel responsible for

recei ving such conplaints that includes: staff workers either in the
field or office; and Central Ofice personnel by an

appl i cant/recipient or his/her authorized representative questioning
the adm ni stration of agency policies and prograns with respect to the
treatnent and/or eligibility of said claimant to receive an assi stance
paynent, nedical assistance, social services, child support services
and/ or food assistance.

Conpl aints related to RIHBE-adm nistered prograns shall be referred to
the RIHBE directly or to the RIHBE contact center for appropriate
follow up and resol ution.

0110.15.05 THE COMPLAINT PROCESS
REV: 08/ 2013

Conpl ai nts received froman applicant/recipient or his/her designated
representative, either in any DHS field office or at the EOHHS Centra
Ofice, are referred to the appropriate supervisor for followup as
bel ow.

I f the conplaint involves a question of eligibility or need:
e The conplaint is referred to the appropriate state agency
representative;

e The state agency representative has the responsibility to contact
the individual to discuss with himher the details of the
conpl ai nt.

If the conplaint relates to social services:

e The conplaint is referred by the service supervisor to the
appropriate state agency social worker;

e The state agency social worker then contacts the individual in
order to discuss the conplaint.

When the issue cannot be resolved by the state agency representative,
the claimant is informed of his/her right to the follow ng three
opti ons:

e Discuss the issue with the assigned state agency supervisor;

e Have an adjustnment conference, as described in section
0110. 20. 05;

e Request a hearing.

If the conplaint relates to Child Support:
Proposed General Provisions of the OHHS Code of Rules



e The conplaint is referred by the state agency supervisor to the
appropriate child support agent.

e The child support agent then contacts the individual to discuss
t he conpl aint.

If the conplaint relates to a program adm ni stered by the Rl HBE

e The conplaint is referred to the contact center adm nistered by
the RIHBE for appropriate follow up.

I f further information/docunentation is required concerning the
situation fromalternate sources, the claimant may obtain the
necessary information or may request the state agency representative
to obtain this information.

0110.20 DEFINITION OF AN APPEAL
REV: 08/2013

An “appeal” neans a request by a clainmant (or his/her authorized
representative) for an opportunity to present his/her case to the
appropriate state agency authority for resolution of the pertinent
matter. The appeal nust be filed wthin:
o Ten (10) days fromthe notice of action date if it pertains to
General Public Assistance;
o Ninety (90) days fromthe notice of action date related to SNAP
benefits;
o Forty-five (45) days fromthe notice of action date related to
Ofice of Rehabilitation Services matters;
o Thirty (30) days fromthe notice of action date related to child
support services;
o Thirty (30) days fromthe notice of action date related to the
State Medi cal Assistance (Medicaid) Program
o DCYF:. Thirty (30) days fromthe notice of action date for any
DCYF-rel ated matter;
o BHDDH: Thirty (30) days fromthe notice of action date for any
BHDDH-r el ated matter;
o Thirty (30) days fromthe notice of action date for any other DHS
pr ogr am
o Thirty (30) days fromthe notice of action date for any Rl HBE-
adm ni stered program

Appeal requests for any of the progranms |isted above nmay be submtted:
e In person to any DHS /DCYF/ BHDDH field office, as appropriate;
and
e By US Mil to any DHS /DCYF/ BHDDH field office, as appropriate.
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Appeal requests related to the MA@ MA Programor related to any
program adm ni stered by the RIHBE may, in addition to the subm ssion
nmet hods |i sted above, be submtted:

e by tel ephone to the RI HBE contact center;

e by fax to the RIHBE contact center;

e by U S Mil to the address indicated on the appeals request form

or
e online by accessing the user’s account through the website nade

avail able by the RIHBE allowi ng for the electronic subm ssion of
appeal s.

0110.20.05 THE APPEAL PROCESS
REV: 08/2013

The intent of the appeal process is to protect a person or famly’s

right to assistance, social services, child support services, health
i nsurance benefits, or food assistance.

An appeal generally can be resol ved through a discussion with the
staff nenber who nmade the decision or, for MA@ MA or prograns
adm ni stered by the RIHBE, through a discussion with a representative
of the contact center admnistered by the RIHBE. If a clai mant
determnes it is necessary to go beyond that staff nenber or
representative to be assured that s/he is receiving equitable
treatnent, s/he nmust be infornmed of the follow ng alternative
provi sions for expressing his/her conplaint:
e A discussion of the disputed issue(s) can be arranged for the
i ndividual with the appropriate agency representative and hi s/ her
supervisor in the district or regional office(“supervisory
conference”); or
e |f the individual prefers, and the issue relates to prograns
ot her than those adm nistered by the RIHBE, then instead of the
supervi sory conference, or following it, an 'Adjustnent
Conference’ can be arranged with the regional manager. This is an
informal hearing in which an individual has an opportunity to
state his/her dissatisfaction with agency action. The state
agency representative presents the facts upon which action was
based. The regi onal manager determ nes whether or not the staff
deci sion was made in accordance with state agency policy; or,
e Since the individual has a right to request and receive a hearing
unconditionally, s/he can proceed directly to a full hearing
revi ew of his/her conplaint.

| f the conplaint or appeal relates to the MAG MA or any program
adm ni stered by the RIHBE, then, in addition to the infornmal channels
di scussed above, an appellant shall have the opportunity to request
informal resolution of the appeal prior to a hearing by contacting the
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contact center adm nistered by the RIHBE, or a representative of the
contact center adm nistered by the RIHBE may contact the appellant and
offer to discuss the issue if the appellant agrees.

o The appellant’s right to a hearing shall be preserved if the
appellant is dissatisfied wwth the outcone of the infornmal
resol uti on process.

o The informal resolution process is voluntary and neither an
appel lant’ s participation nor nonparticipation in the infornmal
resol ution process shall affect the right to a hearing.

o The informal resolution process shall not delay the tineline for
a heari ng.

o During the informal resolution process, the representative shal
try to resol ve the issue through a review of case docunents,
all owi ng the appellant to submt further docunentation, and
subm tting updated information or providing further explanation
of previously submtted docunents.

If an appellant is dissatisfied with the informal resolution, al
addi tional submtted docunentation shall be included in the
docunment ati on sent to hearing.

For prograns adm ni stered by BHDDH, the informal resolution process
shall be as contained in the Rul es and Regul ati ons Governing the
Practices and Procedures Before the Rhode |sland Departnent of Mental
Heal th, Retardation, and Hospitals |ast anended in February 2002.

For prograns adm ni stered by DCYF, the informal resolution process
shall be as contained in Conplaints and Hearings | ast anended in
January 2000.

0110.25 LEGAL BASIS FOR APPEALS AND/OR HEARINGS
REV: 08/2013

Procedures are available for applicants and/or recipients who are
aggri eved because of a state agency decision or delay in nmaking such a
decision. Entitlenments to appeals, reasonable notice and opportunity
for a fair hearing, are provided by:
o Title 40 of the General Laws of Rhode |sland, as anended,
o0 Rhode Island Wrks Program (RIW as authorized under Title I'V-A
of the Social Security Act;
0 Medical Assistance (MA) Program as authorized under Title XIX of
the Social Security Act and 42 C.F. R 431.200 et seq.;
o Suppl enental Security Inconme (SSI) Program as authorized under
Title XVI of the Social Security Act;
0o Social Services Program as authorized under Title XX of the
Soci al Security Act;
o The Vocational Rehabilitation Act of 1972, as anended; and
o The Food Stanp Act of 1977, as anended.
o Title 15 of the R 1. General Laws;
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0 Chapter 42-7.2 of the Rhode Island CGeneral Laws

o Section 1411 of the ACA and 45 C.F.R Part 155 Subpart F and
section 155. 740 of Subpart H;

o Chapter 42-35 of the Rhode Island General Laws, as anended.

0110.30 DEFINITION OF A HEARING
REV: 08/ 1987

A hearing is an opportunity provided by the agency for responding to
an appeal. It is an instrunment by which a dissatisfied individual may
assert his/her right to financial assistance, nedical assistance,
heal t h i nsurance, social services, and/or food assistance; and, to
secure in an adm nistrative proceeding before an inpartial appeals
officer, equity of treatnent under state | aw and policy and the
agency’ s standards and procedures.

An opportunity for a hearing is granted to an applicant/recipient or
hi s/ her designated representative, when:
e His/Her claimfor assistance, social services, or access to a
program adm ni stered by the RIHBE i s denied,
e |s not acted upon with reasonabl e pronptness, or
e S/He is aggrieved by any other agency action resulting in
suspensi on, reduction, discontinuance, or termnation of
assi stance, social services, or access to a program adm ni stered
by the RI HBE

A hearing need not be granted:
o If a change in benefits is due to an automati c adj ust nment
required by either state or federal |law for classes of
reci pients, unless the reason for an individual appeal is a
chal | enge of the correctness of the conputation of his/her
assi stance paynent or another aspect of the application of the
automati c adj ust nent.

0110.30.05 THE RIGHT TO REQUEST A HEARING
REV: 08/2013

Assi st ance, social services, child support services and food

assi stance application forns shall include a statenent regarding the
right to request a hearing.

An individual shall be fully inforned of the opportunity for a
hearing. At the tinme of application, and at the tinme of any action
af fecting his/her claimfor assistance, social services, or health
i nsurance, the individual shall be informed, in witing, of:

e His/Her right to request and receive a hearing;
e The nethod of obtaining it; and
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e His/Her right to be represented by others or to represent
hi nsel f/ hersel f.

Where applicable, at the tinme of any action affecting his/her claim
for assistance, social services, or health insurance, the individual
shall be inforned, in witing:
e O the circunstances under which the applicant’s or enrollee’s
eligibility my be maintained while the appeal is pending; and
e That advance paynents of the premumtax credit paid while
awai ting a hearing are subject to reconciliation under 26
CF.R 8 1. 36B-4.

A hearing request remains valid until:

e The claimant voluntarily withdraws it and such wthdrawal is
confirnmed w thout undue delay by the ECHHS Central Appeals
Ofice in witing(For SNAP benefit hearing requests, upon
recei pt of a verbal request to withdraw a hearing, the appeals
of ficer shall send witten notice within ten (10) days
confirm ng such withdrawal and providing the household with an
opportunity to request or reinstate the hearing within ten (10)
days of the confirmation notice.); or

e The claimant or his/her representative fails to appear at a
schedul ed hearing, w thout good cause (abandonment) as
described in section 0110.40 (*Abandonnent of the Hearing
Request”); or

e A hearing has been held and a deci si on nade.

0110.30.10 METHOD OF PROCESSING HEARING REQUESTS
REV: 08/2013

The hearing process begins when a request is received through any of
t he nmet hods described in section 0110.20 above. When a request is
received, it shall be referred to the appropriate state agency
representative. The follow ng requirenents shall be net by said
agency:

e The decision at issue shall be reviewed with the individual to
hel p hi m her understand the provisions in state | aw and/or
agency policy on which the decision was based.

e The individual shall be infornmed of the conplete conplaint
procedure, including informal “adjustnent conference”
opportunities available with the appropriate supervisor.

e |If the individual decides to continue the appeal, the hearing
process shall be reviewed with hinmlher to help the individual
under st and what s/he m ght expect and what is to be expected of
hi nl her .
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None of the forgoing prevents any State agency or departnent from

enpl oyi ng ot her suppl enentary procedures (e.g., nmediation) to attenpt
to explain decisions to appellants and/or seek informal resolutions of
di sput es.

0110.30.15 THE REQUEST FOR HEARING FORM AND AGENCY RESPONSE
REV: 08/2013

The individual is requested to submt his/her appeal to the
appropriate office through any of the nmethods described in section
0110. 20 above. |If the appeal is submtted in witing, the OHHS 121
(Request for Hearing), the DHS-12l (Request for Hearing) or DHS-121F
(Request for hearing-Child Support) forms may be used, and the
appel l ant shall be provided any needed assistance to conplete this
form

When the individual appeals to any office other than the DHS field
office, a copy or description of the appeal shall also be sent to the
hearing office at EOHHS Central Appeals Ofice. A copy or a
description of the appeal shall also be sent to the appropriate office
for that office to supply the state agency's response to the appeal
(e.g., through conpletion of section Ill of DHS- 121, or through sone
ot her met hod of docunenting the agency response).

The state agency's response shall be returned to the EOHHS Central
Appeals O fice within seven (7) days. If the field office determ nes
during this period that the individual does not wish to proceed with
the hearing, the hearing office shall be notified. An appellant's
deci sion not to proceed with a hearing shall be docunented, either in
witing fromthe appellant, or recorded through other avail abl e
recordi ng neans (e.g., voice recording of a phone call).

For Exchange Appeals or appeals related to MA@ M\ all appeals
subm tted on paper, in person, or over the phone (to the contact
centered adm nistered by the RIHBE) shall be docunented within the
avai |l abl e el ectroni c appeal s dat abase.

For appeal s other than Exchange appeals or appeals related to MAG MA
when an individual who has submtted a witten request for a hearing
does not submt the required information on a form provided by the
state within a seven (7) day period, the state agency representative
shall conplete, all applicable sections of the appeal form staple the
witten request to the formand submt it to the appeals officer. Al
applicable sections of the state agency formshall be prepared by the
state agency representative and shall be transmtted to the ECHHS
Central Appeals Ofice, setting forth clearly and concisely the policy
on which the decision at issue was based.
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The Appeals office, in consultation with DHS, EOHHS and t he RI HBE
will determne the appropriate office responsible for responding to
t he appeal .

For all Exchange Appeals, an appropriate representative of the
Exchange shall be inforned of the appeal and given the opportunity to
respond and appear at the hearing, even for appeals for which DHS is
the primary agency responsi ble for responding to the appeal.

0110.30.20 THE HEARING REQUEST/ADVANCE NOTICE PERIOD
REV: 08/2013

If a request for a fair hearing is nade within the 10 day advance
notice period follow ng the beneficiary's receipt of the notice of
action, the appropriate state agency shall assist the individual
understanding the inplications of continuing to receive the current
anount of cash assistance, Medical Assistance, and/or food assistance
until a hearing decision is nmade. Only at the applicant/recipient’s
speci fic request shall the agency representative discontinue such
assi st ance.

The date on which the notice is received is considered to be five (5)
days after the date on the notice, unless the beneficiary shows that
he or she did not receive the notice within the 5-day peri od.

The applicant/recipient may indicate the request for discontinuance of
RIW MA, and/or SNAP or continuance of GPA, as appropriate, in either
Section Il of the DHS-121 or Section | of the I NRHODES Request for
Hearing together with the recipient’s statenment of conplaint. This
section must be signed by the recipient.

When an individual requests a hearing via the DHS-121F to contest an
adm nistrative lien, the lien on the bank account, insurance
settlement or real property shall remain in full force and effect
until the hearing decision is rendered.

When a hearing is requested after the advance notice period, the
agency action being challenged is conpleted and renmains in force unti
the decision is altered or reversed at the hearing, or is changed by
anot her change in circunstances relating to the individual’s

assi stance or services.

Unl ess the recipient requests the discontinuance of his/her
assi stance, such assistance shall be continued until a hearing
deci sion is rendered, unless:

e A determnation is nade at the hearing that the sole issue is one
of state or federal |aw or policy or change in state or federal
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| aw and not one of incorrect conputation of the assistance
paynent; or

e Anot her change affecting the individual’ s assistance or services
occurs while the hearing decision is pending and the individual
fails to request a hearing on the second issue after notice of
t hat change;

e The individual withdrawal s his or her appeal; or,

e The assistance affected by the aggrieved action is Supportive
Servi ces and/or Child Care Services.

Heari ng Requests Related to General Public Assistance

For fair hearing requests pertaining to General Public Assistance, a
witten request for hearing shall be made within the 10 day advance
notice period and shall be acconpanied by or include a witten request
for continuation of GPAto stay the reduction, suspension, or

di sconti nuance until the fair hearing decision is issued. Only at the
applicant/recipient’s specific witten request shall the state agency
representative continue GPA benefits.

If the recipient requests the continuance of his/her GPA, such
assi stance nay be continued, except in the follow ng instances:
e Adetermnation is made at the hearing that the sole issue is one
of state law or policy or change in state | aw and not one of
i ncorrect conmputation of the assistance paynent; or,
e Anot her change affecting the individual’ s assistance occurs while
the hearing decision is pending and the individual fails to
request a hearing on the second issue after notice of that

change.
0110.30.25 RIGHTSOF THE INDIVIDUAL
REV: 08/2013

The i ndividual shall be informed of his/her right to be represented by
| egal counsel and/or such witnesses as s/he nay deem necessary to
support the appeal. The state agency representative shall assist the

i ndividual to obtain |egal services, if desired, by hel ping himher to
arrange an appointnent with avail able comunity resources, such as
Rhode | sl and Legal Services.

e The individual shall be infornmed that s/he is given opportunity
and tine to exam ne docunents and records used at the hearing, at
a reasonable tinme before the hearing, and during the hearing.

e The individual shall be informed of his/her right to: present
hi s/ her own case or enlist the aid of an authorized
representative to present a case on his or her behalf; to bring
Wi tnesses; to establish pertinent facts and circunstances; to
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advance argunents w t hout undue interference; and, during the
hearing, to question or refute any testinony or evidence
i ncludi ng opportunity to confront and cross-exam ne adverse
Wi t nesses.

e The individual shall be informed of his/her right to judicial
review if dissatisfied with the hearing deci sion.

For appeals related to prograns adm nistered by the RIHBE, the

i ndi vidual shall be informed of his/her right to appeal to the federal
Department of Health and Human Services, if dissatisfied with the
heari ng deci si on.

For appeals related to MA@ MA and to prograns adm ni stered by the
RI HBE, the individual shall be infornmed that an appeal decision for
one househol d nmenber nmay result in eligibility re-determ nation for
ot her househol d nenbers.

0110. 30. 30 EXPEDI TED APPEALS
08/ 2013

For appeals relating to MA benefits or benefits for RI HBE-adm nistered
prograns relating to health insurance coverage, the appellant nmay
request an expedi ted appeal s process in circunstances where there is

i mredi ate need for health services such that a routine appeal could
seriously jeopardize the appellant’s |ife, health, or ability to
attain, maintain, or regain maxi num functi on.

| f an expedited appeal is granted by the EOHHS appeals office in its
reasonabl e di scretion, the hearing shall be schedul ed and the deci sion
shall be issued w thout undue delay, taking into account the

ci rcunstances of appellant's medical condition and the extent to which
a favorabl e hearing outcone may inpact treatnent and/or the favorable
out cone such treatnent.

| f an expedited appeal is denied, the ECHHS appeal s office shal

notify the appellant w thout undue del ay by tel ephone or other
comonly avail able electronic nedia as provided by the
applicant/recipient, to be followed in witing, of the denial of the
request to expedite the appeal. If a request to expedite an appeal is
deni ed, such an outcone shall not delay the tineline for a hearing and
t he appeal shall be handl ed through the standard appeal process.

0110.30.35 SPECIAL PROCEDURESFOR SHOP APPEALS
08/ 2013

For appeals related to the SHOP Exchange in accordance with 45 C F. R
155. 740, whether filed by an enpl oyer or enpl oyee, the appellant shal
have the right to request a "desk review' by the hearing officer in
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lieu of an in-person hearing. A “desk review neans the hearing
officer reviews witten subm ssions and evi dence fromthe appel |l ant
and any appropriate state agency representative(s) and issues a
deci si on based on sane.

In order to request a desk review, the appellant shall notify the
ECHHS appeal s office or the RIHBE call center in advance and as
foll ows:

e |f the hearing has already been scheduled, this advance notice
shall be given no |l ess than five business days before the
schedul ed hearing. In such cases, the witten subm ssions shal
be due on the day the hearing would have occurr ed.

e |If the hearing has not yet been schedul ed, the appellant may
request the desk review at any tine, and the witten subm ssions
shal |l be due within ten (10) days of such request or at such
ot her deadline to be agreed between the appellant and the EOHHS
Central Appeals Ofice.

Upon requesting a desk review, the appellant forfeits his/her
opportunity for an in-person hearing.

0110.35 HEARING OFFICE ACTION
REV: 08/2013

When an appeal is submtted through any of the nethods described in
0110. 20 above, the EOHHS Central Appeals Ofice schedul es the date,
time, and place of the hearing. A hearing is generally held at the
central, regional or field office, in an individual’'s hone, or

tel ephoni cal |y when circunstances require. Hearings related to
prograns adm ni stered by the RIHBE shall be held at either the central
ECHHS office or the offices of the Rhode Island Departnent of

Adm ni stration.

Oficial notice of the hearing shall be sent to all parties involved
at least ten (10) days before the schedul ed hearing date.

The individual shall be notified in witing at their |ast known
address of the hearing date, time, and | ocation, and the witten
notice shall include basic information about the hearing process.

| f an individual chooses to have |egal representation at the hearing
(e.g., be represented by an attorney, paralegal, or |legal assistant)
the representative shall file a witten Entry of Appearance with the
ECHHS Central Appeals Ofice at or before the hearing. The Entry of
Appearance shall act as a release of confidential infornation,
allowing the legal representative access to the agency case record.
(See DHS Manual Section 0102 regarding confidentiality of
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information.) The Entry of Appearance is also needed for the EOHHS
Appeals O fice to confirmthe representation for purposes of follow
up, review, requests for continuances, etc.

The state agency representative whose decision is being appeal ed shal
receive informati on about the appeal in advance, including a copy of
the Form DHS-1 2|1 B, Form OHHS-121, and/or the conpleted FormDHS-12l if
avai | abl e.

Heari ng deci sions and evi dence may be revi ewed by authorized ECHHS
and/or RIHBE staff or their designees.

Al'l participants shall be pronptly notified if the demands of the
state agency and/or the conveni ence of the individual nmake a

post ponenent or other adjustnent in the date, tinme, and/or place of a
heari ng necessary.

0110.40 ABANDONMENT OF THE HEARING REQUEST
REV: 08/2013

I f an individual wi shes to continue the request for a hearing and
reschedul e, s/he nust call the EOHHS Central Appeals Ofice or, for
appeal s related to MAG MA or prograns adm ni stered by the R HBE, cal
the RIHBE contact center before the tine of the hearing. No nore than
three (3) requests for continuances shall be permtted, unless the
ECHHS Appeals Ofice exercises its discretion to allow nore than three
conti nuances after a denonstration of good cause. A SNAP househol d
may request and receive a postponenent in accordance with the

Depart ment of Human Services’ Food Stanp Manual, Section 1032.10. 05,
“Househol d Request for Postponenent.”

A hearing request may be denied or dism ssed when it is determ ned
that it has been abandoned. Abandonnent may occur when, w thout good
cause, an individual or her/his authorized representative fails to
appear at a hearing.

| f the individual (or authorized representative) does not appear and
has not notified the ECHHS Central Appeals Ofice (or the contact
center adm nistered by the RIHBE, for Exchange Appeal s or appeals
related to MA@ MA) up to the tinme of the hearing to request a

conti nuance or report that s/he is unable to appear, the individua
shall be notified, in witing, that the hearing request is considered
abandoned.

The witten notice shall advise the clainmant/legal representative to
contact the ECHHS Central Appeals Ofice within ten (10) days if s/he
W shes to reschedul e the hearing and can denonstrate good cause (as
described in Section 0110.40.05 as below) for failing to keep the
appoi nt ment .
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0110.40.05 GOOD CAUSE FOR FAILURE TO APPEAR AT HEARING
REV: 08/2013

A hearing shall not be considered abandoned as |ong as the individual
has either: 1) requested a postponenent or continuance before the
time of the hearing, or 2) notified the EOHHS Central Appeals Ofice
(or the contact center adm nistered by the RIHBE, for Exchange Appeal s
or appeals related to MAG MA) up to the time of the hearing that s/he
is unable to keep the appointnent and still w shes a hearing.

Staff should assist the claimant in the establishnment of good cause,
and when necessary, forward determ ning information to the hearing
of ficer.

Good cause for failure to attend a hearing includes, but is not
limted to:
e Sudden and unexpected event (such as |oss or breakdown of
transportation, illness or injury, or other events beyond the
i ndividual s control) which prevents the individual’s
appearance at the hearing at the designated tine and pl ace; or
appearance at the wong office.
e Injury or illness of claimant or household nenber that
reasonably prohibits the individual fromattending the hearing.
e Death in famly.

I f the hearing officer determ nes that good cause exists, the hearing
shal | be reschedul ed. The benefit shall be reinstated w thout undue
delay in the event it was term nated because of the abandonnent.

0110.45 TIME LIMITS IN THE HEARING PROCESS
REV: 08/2013

It is the intention of the state agency to neet requests for hearings
pronptly. The hearing process, therefore, is subject to the follow ng
ti me schedul e:

e The claimant and all interested parties shall be given at |east
ten days notice, in witing, of the date, time, and pl ace of
the hearing (e.g., through the DHS-12I B or other scheduling
notice).

e The entire hearing process, including the reporting of an
action required to nake the decision effective, shall be
conpl et ed, whenever possible, within thirty (30) days of the
recei pt of a request, but in no case shall exceed a maxi num of
ninety (90) days, unless the individual requests in witing a
delay to prepare his/her case.
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e In food assistance hearings, final adm nistrative action shal
not be any later than sixty (60) days fromthe date of the
heari ng request.

0110.50 THE APPEALS OFFICER
REV: 08/2013

The hearing shall be convened by an inpartial designee of the
Secretary of EOHHS. No person who has participated in the pertinent
matter under review shall be eligible to serve as an appeal s officer.

The appeals officer shall endeavor to bring out all relevant facts
bearing on the individual’s situation at the tine of the questioned
state agency action or inaction and on state agency policies pertinent
to the issue. The hearing shall not be closed until the appeals
officer is satisfied that all interested parties have had the
opportunity to present the facts needed for a deci sion.

0110.55 THE HEARING PROCEDURE
REV: 08/2013

The hearing shall be recorded. Any person who testifies at the hearing
shall be sworn in by the appeals officer. An orderly procedure shal
be followed that includes no | ess than the foll ow ng:

e A statement by the appeals officer reviewing the state agency’s
purpose relative to the hearing; the reason for the hearing;

t he hearing procedures; the basis upon which the decision wll
be made, and the manner in which the individual is informed of
t he deci si on.

e A statenent by the claimant (or his/her authorized
representative) outlining his/her understanding of the problem
at issue.

e A statenent by the state agency representative, setting forth
the state agency’s policies under which action was taken or
deni ed.

e A full and open discussion of all facts and policies at issue
by participants under the active | eadership of the appeals
of ficer.

The hearing may be adjourned fromday to day or to a designated day

when either the appeals officer and/or the individual needs tine to
obtain further information.
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0110.55.05 ADMISSIBLE INFORMATION
REV: 08/2013

Only information bearing directly on the issue under review and the
supporting policy may be introduced from agency records. The appeal s
of ficer shall not review any information that is not nade available to
all interested parties.

0110.55.10 HEARING ATTENDANCE
REV: 08/2013

Att endance at hearings shall be restricted to individuals directly
concerned with the issue(s), including the appellant's chosen
representative, if any, and the appeals officer. If, at any tine, the
appeal s officer finds that the nunber or the conduct of persons in
attendance limts or prevents an orderly process to the hearing of the
conpl aint, s/he may adjourn the hearing and reschedule it at a later
date and ti ne.

A representative of DHS or the RIHBE, or one from each agency, as
appropriate in accordance with Section 0110. 30. 15 above, shall attend
the hearing prepared to answer questions pertinent to the appropriate
agency’s decision. Wth respect to DHS representatives, an appropriate
supervi sory person shall endorse the findings. The state agency
representative(s) shall have the obligation to secure, if possible,
the attendance of all persons who were involved in the relevant action
under appeal .

0110.55.15 RIGHT TO LEGAL COUNSEL
REV: 08/2013

The individual shall be informed at all tines of his/her right to

| egal counsel in the preparation and/or presentation of his/her

conpl aint, and the accessibility of such counsel through Rhode Isl and
Legal Services and other community resources, as applicable.

| f the individual chooses to have | egal representation, e.g., be
represented by an attorney, paralegal, or |egal assistant, the
representative nust file a witten Entry of Appearance with the
Hearing O fice at or before the hearing. The Entry of Appearance acts
as a release of confidential information, allow ng the |egal
representative access to the agency case record. (See DHS Manual
Section 0102 General Provisions and all applicable federal and state
statutes and regul ations regarding confidentiality of information.)
The Entry of Appearance is also needed for the Appeals Ofice for

pur poses of followup, review, requests for continuances, etc.
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0110.55.20 MEDICAL ASSESSMENT
REV: 08/2013

When the hearing invol ves nmedi cal issues such as those concerning a

di agnosi s, an exam ning physician’s report, or a nedical reviewteanis
deci sion, a nmedical assessnent from soneone other than the person or
persons involved in the original decision, shall be obtained, at state
agency expense, and made part of the hearing record, if the appeals

of ficer considers it necessary.

0110.55.25 THE HEARING RECORD
REV: 08/2013

The recording, together with all papers and docunents introduced,

shall constitute the conplete and exclusive record for the deci sion.
This record shall be available to the individual or his/her
representative(s), within a reasonable tine.

0110.60 THE HEARING DECISION
REV: 08/2013

The full responsibility of the state agency in the hearing process
shal | be discharged only when a definite decision has been made, in
witing, by the EOHHS appeal s officer and the required action, if any,
is carried out. No adjournnent for further information limts the
EOHHS appeal s officer’s responsibility to make such a final decision.

Any decision in favor of the individual shall apply retroactively to
the date of the incorrect action, except as provided bel ow. All
deci sions made in the hearing process shall be binding upon all state
agency personnel who have responsibility for carrying them out.

In the case of appeal s decisions where retroactive application could
lead to financial liability for the appellant, for exanple if the
appel l ant would owe prem uns for the retroactive nonths of health

i nsurance, the appeals office shall allow the appellant to el ect
whet her the decision shall be effective retroactively or
prospectivel y.

0110.60.05 DISCHARGE OF THE HEARING RESPONSIBILITY
REV: 08/2013

The hearing responsibility shall not be considered discharged until
the followi ng steps have been taken:

e A witten decision, based exclusively on evidence and ot her
material introduced at the hearing, has been rendered, on
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behal f of the state agency, by the person who conducted the
heari ng.

e Copies of the decision, setting forth the issue, the rel evant
facts brought out at the hearing, the pertinent provisions in
the | aw and state agency policy, and the reasoning which led to
t he deci sion, have been sent to the individual, the staff
menber involved, and the appropriate supervisor, and ot her
agenci es as appropriate (for Exchange Appeals, a copy of the
deci sion nust be sent to a representative of the Exchange); and

e Action required by the decision, if any, has been conpl eted by
the state agency representative and confirnmed in witing to the
EOHHS Central Appeals Ofice.

For appeals relating to prograns adm nistered by the RI HBE, the

i ndi vidual shall be notified of his or right to make an appeal request
to the federal Departnent of Health and Human Services within thirty
(30) days of the notice of decision.

The individual shall also be notified of the right to seek judicial
review. Appeal to the federal Departnment of Health and Human Services
shall not be a prerequisite for seeking judicial review unless or
until a court with appropriate jurisdiction finds otherw se.

Decisions related to an award or |evel of advance premumtax credits
shal | include a plain-language statenent that the final cal cul ation of
tax credits is conducted by the federal Internal Revenue Service (IRS)
t hrough the reconciliation process, in accordance with section 36B(f)
of the Internal Revenue Code, and that decisions or interpretations of
t he EOHHS appeal s of fice are not binding against the IRS during that
pr ocess.

0110.70 PUBLIC ACCESS TO HEARING DECISIONS
REV: 08/2013

ECHHS hearing decisions rendered in accordance with its record
retention schedul e are available for exam nation at the Hearing

O fice, Louis Pasteur Building, 57 Howard Avenue, Cranston, Rhode

| sl and, between the hours of 9:00 AM to 11:00 AM and I1:00 PP.M to
3:00 P.M, Monday through Friday. An index of decisions is available
to facilitate this examnation. EOHHS nay, at their discretion, nake
heari ng deci sions available on a publicly accessible website in lieu
of or in addition to making them available at their offices.

0110.75 OCSS QUARTERLY NOTICE AND HEARING PROCEDURES
REV: 08/2013

The O fice of Child Support Services (OCSS) shall provide a quarterly
notice (computer generated) to RIWrecipients and non-recipients for
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whom a child support obligation has been established and for whom a
child support collection has been nmade.

The quarterly notice shall specify, at a mninmm the anmount of
support paid, the date such paynent was nmade, the date such paynent
was received by DHS or RI. Famly Court, the date and anount of pass-
t hrough and/or child support paid to the, applicant/recipient, and an
expl anation of the recipient’s rights to a hearing which shall be
requested within 30 days of the date of the notice. Wen a pass-

t hrough paynent is not sent to a recipient in a particular nonth, the
quarterly notice shall include an explanation as to why it was not
made. A hearing request formshall be enclosed with the quarterly

noti ce.

The follow ng shall constitute the OCSS hearing procedure:

e The recipient of the quarterly notice will mail the request form
to the OCSS Accounting office, 77 Dorrance Street, Providence, R
02903. The formw || be date stanped and | ogged in a central
| ocation by the business office. The Busi ness Agent shal
research the records to deternm ne all pass-through paynents nade
for the nonths the recipient was on RIRW (if applicable). In nost
cases it will not be necessary to refer the matter to obtain the
Rl Wpayrol|l card because the recent RIWon/off dates are on the
I V-A systemto which the agents have access. The agent shal
refer the hearing request form packet to the legal unit for
scheduling of a hearing indicating in their log the date the
matter was so referred.

e Cerical staff shall date stanp the packet, log the case in a
central log and schedule the matter for hearing. A notice shal
be mailed to the applicant/recipient advising hinfher of the
hearing date. Notice of schedul ed hearings shall be given to the
busi ness office on a weekly schedul e.

The hearing shall be conducted in the sane manner as the incone tax

i ntercept hearings. The business officer or other OCSS representative
shal |l be present and shall be available to answer the
applicant/recipient’s relevant questions relating to the information
provided to the applicant/recipient in the quarterly notice. The
applicant/recipient shall then have an opportunity to present why s/he
bel i eves s/ he should have received a child support paynment and/or
pass-through in a given nonth. The business officer or other OCSS
representative shall then be given an opportunity to respond by
presenting testinony and/ or evidence with respect to the child support
and/ or pass-through paynents and periods contested by the

appl i cant/recipient.
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The hearing officer may, in his or her discretion, grant a continuance
to any party for good cause shown, including, but not limted to, a
party’ s reasonabl e request to obtain, review, and present additional
rel evant evidence. The applicant/recipient shall be advised s/he wll
receive a witten decision by mail within 30 days foll owi ng the

cl ose of the hearing.

The hearing officer shall prepare a decision letter. The original
shall be sent to the applicant/recipient, with copies to his/her
representative, masterfile, hearing file, and busi ness office.

Any person who has exhausted all avail able adm nistrative renedi es and
who is aggrieved by a final order of the state agency shall be
entitled to judicial review pursuant to Section 42-35-15 of the R |
General Laws, as anended.

| f a applicant/recipient appeals the decision of the hearing officer
to the Fam |y Court, the hearing officer shall be responsible to
obtain a transcript of the hearing, assenble the evidence (Exhibits)
and forward the material to the Chief Legal Counsel, OCSS.
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